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Higginbotham has advice for Thomas
Judge delivers ''fax from heaven"

A

Leon Higginbotham, Jr., chief
judge emeritus of the United
States Court of Appeals for
the Third Circuit, in Philadelphia, sought
two acts of imagination - one from his
audience and one from U.S. Supreme
Court Justice Clarence Thomas - in his
lecture at Honigman Auditorium in
February.
Higginbotham, who taught Race and
the American Legal Process as a visiting
professor at the U-M Law School in
1976, asked his listeners to believe that
his remarks, although published under his
name in the Winter 1992 issue (Vol. 140,
No. 3, Jan. 1992, pgs. 1005-1028) of the
University of Pennsylvania Law Review,
were not really his own.
No, he said, they were merely his
transcription of a "fax from heaven"
addressed to Thomas from the late
William Henry Hastie, one of Thurgood
Marshall's mentors and a predecessor of
Higginbotham' s on the circuit court.
"I know there will be much skepticism
about my experience," he said, "but you
must rely on what I say because I was a
professor at Michigan."
And Higginbotham, or Higginbothamas-Hastie, asked Thomas to imagine what
his life would have been like absent the
efforts of the civil rights activists he often
criticized en route to succeeding Marshall
on the Supreme Court.
"Other than their own advancement,
I'm at a loss to understand what it is that
the so-called black conservatives are so
anxious to conserve," Higginbotham said.
"Where were the conservatives in the
1950s, when the cause of civil rights
needed every fair-minded voice?"
He noted that in 1964, George Bush,
then a candidate for the U.S. Senate from
Texas, opposed federal aid to education,
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Medicare, and the Civil Rights Act
passed that year, which banned discrimination in voting, jobs and public accommodations. Higginbotham said the Civil
Rights Acts was also opposed by Ronald
Reagan, then a spokesperson for General
Electric, and Strom Thurmond, then, as
now, a U.S. Senator from South Carolina.
Bush, Reagan's legatee, nominated
Thomas for the High Court, and
Thurmond was one of his most vociferous supporters on the Senate Judiciary
Committee.
"If, 27 years ago, Reagan, Bush and
Thurmond had had their way,"
Higginbotham told Thomas, "there would
have been no position for you to fill as
assistant secretary of education, and no
such agency as the Equal Employment
Opportunity Commission," which
Thomas headed prior to the brief judicial
service that preceded his Supreme Court
nomination.
The tone of Higginbotham' s article in

the Pennsylvania Law Review was
described as "stem, scolding, even
scalding" by The New York Times, and
his Ann Arbor audience got a strong dose
of those qualities.
Quoting Justice Oliver Wendell
Holmes' observation that "a page of
history is worth a volume of logic,"
Higginbotham reminded Thomas that he
would not now be able to live "in a
comfortable Virginia neighborhood" with
a wife who is white, had it not been for
those who worked to overturn discriminatory housing and marriage statutes.
"You could have been in the penitentiary today," Higginbotham said, "rather
than serving as an Associate Justice of
the United States Supreme Court."
In 1984, Thomas characterized the
concerns of civil rights organizations, as
"bitch, bitch, bitch, moan and moan,
whine and whine."
In 1987, he assailed an article Justice
Marshall wrote for the Harvard Law
Review, on the occasion of the 200th
anniversary ~f the U.S. Constitution, in
which he expressed concern about the
Supreme Court' s direction with regard to
civil rights. Thomas has also frequently
criticized the activism of the Court under
Earl Warren, who was Chief Justice in
1954 when Brown v. Board of Education
outlawed "separate but equal" schools.
"These views display a stunted
knowledge of history and an unformed
judicial philosophy," Higginbotham said,
noting that "not one" of Thomas' new
colleagues "has ever been called a
nigger" and "only one has experienced
the difficulty of getting rewards from a
culture dominated by white males."
Citing the legacy of such leaders as
Justices Marshall, Warren and Louis
Brandeis; Clarence Darrow; Constance
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Baker Motley; Frederick Douglass; the
Rev. Dr. Martin Luther King Jr., and
Hastie himself, Higginbotham reminded
Thomas that "you did not get where you
are by yourself. I know you don't want
to be burdened by their sacrifices, but you
cannot be allowed to forget them."
"You might not have gone to Holy
Cross, but to some state-subsidized
college for blacks in Georgia, had not
these people, and the groups they led,
recast the racial mores of America. And
if you hadn't gone to Holy Cross, would
you have gone to Yale Law School? If
there had been no NAACP pickets in
1960, would Monsanto have opened its
doors to you in 1977?"
"You have found a door newly
cracked open, and you have escaped."
Higginbotham-as-Hastie warned

Thomas not to be dazzled by the institutional provenance of his colleagues,
noting that Justice John Marshall Harlan,
the famed dissenter in the Plessy v.
Ferguson decision of 1896 that upheld
the constitutionality of "separate but
equal" accommodations, had studied at
the little-known and long-vanished law
school of Transylvania University.
Nearly 60 years before it became the
majority view, Harlan wrote that "Our
Constitution is color-blind and neither
knows nor tolerates classes among
citizens."
"If the Ivy Leaguejustices had had the
wisdom and values of Justice Harlan,
there would have been no Plessy v.
Ferguson," Higginbotham said, "and no
need for a Brown v. Board of Education."
But just as there is some comfort in

the knowledge that Harlan began his
career as a pro-slavery Kentucky politician, so Higginbotham sees reason for
optimism in both Thomas' youth (he is
44) and that very "unformed judicial
philosophy" to which he alluded.
"I believe you have the intellectual
depth to reflect upon and rethink the great
issues the Court has confronted in the
past and to become truly your own man,"
he said. "You will be judged by how you
benefit the weak, the poor, minorities,
women, the disabled and the powerless."
And if the Court continues what
Higginbotham sees as its retreat from that
charge, then the question becomes "Will
you, Clarence Thomas, an AfricanAmerican, be part of that retreat?"

Free Speech Debate
Former solicitor general, Harvard professor face off

S

hould universities bar racist insults
and other discriminatory speech?
Do they have a responsibility to
tell students that hate speech does not
belong on campus.
Students and faculty packed a lecture
hall one Friday to hear this question
debated. Harvard law professor Charles
Fried and Georgetown law professor
Peter Byrne presented opposing perspectives on campus speech codes.
Fried was solicitor general during the
Reagan administration. Later, he repre-
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sented the ACLU before the Supreme
Court in a successful First Amendment
challenge of a federal flag burning law.
Fried's initial comments compared
speech codes not to flag burning laws but
to a much older form of speech restriction
- blasphemy laws in medieval Europe.
"Those laws weren't designed to change
anyone's beliefs. Rather, they were
intended to let people know who had the
power, to make sure no one questioned
the dominant order," Fried said. Reading
from the University of Michigan Interim

Policy on Discriminatory Conduct, Fried
said it too was designed to reflect the
political ascendency of certain groups.
"The policy not only refers to discrimination by race but also by age, Vietnam-era
veteran status, marital status and so on.
This lets everyone know certain groups
have achieved power within the university," Fried said.
Professor Alexander Aleinikoff was
moderator of the discussion but briefly
became a participant to respond to Fried.
"I think to imply that Blacks have power

Georgetown law professor Peter Byrne said
speech codes can improve universities and be
constitutional.

in this institution is to twist reality. The
fact is that these codes were inspired by
serious incidents of discrimination."
Aleinikoff added that although he is
sympathetic to the motives behind speech
codes he does not believe they are
workable in practice.
Byrne not only argued that narrow
codes could work, he suggested how one
might be drafted. To illustrate his
proposal he relied on an old law school
standby, the hypothetical.
"What should the law school do if a
student in the law quad puts a sign in his
window that reads 'niggers suck,"' Byrne
said. He argued that the university could
sanction the student.
This sanction would not be an attempt
to control ideas, Byrne argued. Instead, it
would be based not on the racist ideas
underlying the message but on the
manner in which they were expressed.

Universities traditionally make value
judgments of about how ideas should be
expressed. Sanctioning racial insults as opposed to racist ideas - would be
consistent with an university's educational purpose, Byrne said.
"What is the difference between the
sign you described and one that read
Blacks are inferior," third-year law
student Patrick Seyfarth asked?
Byrne replied that the student's
rewording changes the context to one in
which debate and discussion can take
place. Racist ideas should be discussed,
he argued, but racial-epithets serve a
barrier to this discussion.
As an alternative to a intra-law school
judicial system to sanction a student who
used racial epithets, Fried argued that the
dean could note the incident on the
student's bar recommendation.
That solution could be subject to as
much or more abuse than a university
court said law professor Yale Kamisar who was in the audience. "Do we want
law school deans basing their bar recommendation on a student's views? Under
that system deans in the fifties would
have been reporting students who
belonged to the National Lawyers Guild,"
Kamisar said.
Another response to Byrne's proposal
was that it ignored the fact that using
angry, perjorative language itself expresses an idea. In a separate context, the
Supreme Court recognized this in Cohen
v. California, where it permitted an antiwar activist to wear a jacket that read
"Fuck the Draft" in a federal courthouse.
Even though perjorative language can
reflect an idea, Byrne said that universities have a greater interest than legislatures in the quality of speech used to

Harvard law professor and former U.S.
solicitor general Charles Fried argued
against campus speech codes.

express an idea. Also, Byrne argued that
epithets are more likely to make targeted
students think that the institution does not
accept them as full members.
One of the organizers of the forum
was third-year law school student
Michael David Warren, Jr. Warren spent
much of the Winter term working with
the university administration to redraft
the current interim speech code.
"I found both speakers very enlightening," Warren said. "And ultimately I
think open discussions, like this, are a
much better way to raise awareness than
speech codes, which strike me as form of
thought control."

-By Peter Mooney
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